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RECOVMENDED ORDER

Pursuant to notice, Admnistrative Law Judge Don W Davi s
of the Division of Adm nistrative Hearings (DOAH) conducted a
final hearing in this case on Cctober 25-29, in Tall ahassee,
Fl ori da.
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STATEMENT OF THE | SSUE

The issue in this case is whether Section 320.642(2)(a),
Florida Statutes, permts the relocation by Petitioner General
Mot ors Corporation (G of the deal ership of Petitioner Buddy
Foster Chevrolet, Inc. (Foster), fromits present |ocation to a
new proposed | ocation for the sale of certain |ine-nakes of
Chevrol et vehicles. In order to nmake that determ nation, the
guestion arises as to whet her Respondent Roger Witl ey
Chevrolet, Inc. (University), and Respondent Gordon Stewart
Chevrolet, Inc. (Stewart), are already providi ng adequate
representation for sale of the subject Chevrolet vehicles in the
community or territory of the proposed Foster relocation point.

PRELI M NARY STATEMENT

Respondents University and Stewart both tinely protested

proposed rel ocation of the Foster deal ership to the state agency



charged by statute with regul ati on of such matters, the Florida
Department of Hi ghway Safety and Mt or Vehicles (Departnent).
By letters dated October 30 and Novenber 3, 2004, the Departnent
forwarded the protests of University and Stewart, respectively,
to DOAH with the specific directive that an adm nistrative | aw
judge determ ne the propriety of the protest issues within the
purvi ew of Section 320.642, Florida Statutes.

The final hearing was originally set for June 14-18, 2004.
On May 5, 2004, the parties jointly noved for a continuance of
the final hearing. The final hearing was continued until
July 19-23, 2004. On July 2, 2004, Respondents filed a second
notion to continue the final hearing. After consideration, that
noti on was granted and the case was continued until Cctober 25-
29, 2004.

Prior to comencenent of the final hearing, University
pur chased the stock of Roger Wiitley Chevrolet, Inc., and
changed the deal ership nane to University Chevrolet.

The parties filed an anmended pre-hearing stipulation on
Oct ober 22, 2004.

At the final hearing, GM presented the testinony of the
following witnesses: Sharif Farhat, Director of Network
Anal ysis for North Anmerica for Urban Science Applications, Inc.
(who was accepted as an expert in deal er network anal ysis);

Janes P. Qurley, Zone Manager for GV s Tanpa Zone; and Victor



Davi d Nel awake, Certified Public Accountant (who presented
opinion testinony in the area of deal ership accounting).

Foster presented the testinony of Harry M Foster,
deal ership owner; and Sharif Farhat, Director of Network
Anal ysis for North Anmerica for Urban Science Applications, Inc.

Stewart presented the testinony of Gordon L. Stewart,

Presi dent of Stewart Managenent G oup; Arthur J. Smth, Vice-
Presi dent and General Manager of Stewart; and Ernest Harry
Manuel , Jr., Ph.D., President of The Fontana G oup, Inc. (who
was accepted as an expert in economcs, statistics, and | ocal
retail autonobile industry analysis). University also adopted
the testinony of Mnuel.

Al so submtted and received into evidence were the
transcripts and exhibits of the follow ng depositions: Arthur
J. Smith, Vice-President and General Manager of Stewart; Gordon
Stewart, President of Stewart Managenent G oup; Marvin E
Beaupre, Deal er Network Devel opnent Regi onal Manager for the
Sout heast Region for GM WIlliamE. L. Powell, Vice-President of
| ndustry Dealer Affairs for G Douglas J. Chandl er, Assistant
Mar keti ng Manager for G Cynthia E. Ritchie, Area Manager for
Deal er Network Devel opnent for Central and South Florida, Puerto
Rico, and the U S. Virgin Islands for GV Kevin Scott Brodsky,
CGeneral Manager and Partner of University; M chael Rodger

Wi tl ey, former Deal er-Qperator, Ceneral Mnager, and President



of Roger Wiitley Chevrolet, Inc.; Vernon Gal e Buchanan, Oaner of

Uni versity; and Dennis Bruce Slater, Corporate Controller for
Buchanan Autonotive G oup and University.

Petitioners’ exhibits nunber 1, 1-A 4 through 12, 17, 19,
20, 21, 30, 33, 40, 42, and 44 through 49 were admtted into
evi dence. Pages A-87 and A-88 of Petitioners’ exhibit 1 and
Petitioners’ exhibit 46 were admtted over objection. Pages R
34 and R 48 of Petitioners’ exhibit 49 were not admtted into
evi dence, but were proffered, along with related testinony, for
t he record.

Respondents’ exhibits 1 through 5, 7 through 9, 18, 21
t hrough 23, 25 through 30, and 32 through 38 were admtted into
evi dence. Respondents’ exhibit 28 was adnmitted over objection.
Respondents’ exhibits 6, 31, and Tabs 32 and 44 of exhibit 27
were offered but not admtted into evidence. Foster exhibits 1
t hrough 11 were admtted into evi dence.

By stipulation of the parties, post-hearing submttals
were due within 30 days of the filing of the conpleted
transcript. The transcript was filed Decenber 13, 2004. On
January 5, 2005, University filed a Motion for Extension of
Tinme to file post-hearing subm ssions. By Oder, the deadline

for filing post-hearing subm ssions was extended unti l



January 19, 2004. Al parties tinely filed Proposed
Recommended Orders which have been reviewed and utilized in
part in the preparation of this Recommended Order.

Unl ess ot herwi se indicated, citations to the Florida
Statutes refer to the 2004 Florida Statutes.

FI NDI NGS OF FACT

Parties

1. GMis a “licensee” and “manufacturer” as defined by
Sections 320.60(8) and (9), Florida Statutes.

2. Foster, Stewart, and University are “notor vehicle
deal ers” as defined by Section 320.60(11)(a)(1), Florida
St at ut es.

Noti ce and St andi ng

3. On COctober 3, 2003, notice of GMs intent to permt the
rel ocati on of Foster (the Proposed Relocation) fromits current
| ocation at 36822 Hi ghway 54 West, Zephyrhills, Florida
(Exi sting Location) to a proposed |location at Interstate 75 and
State Road 56 in the Wesley Chapel Area (Relocation Site) was
published in the Florida Adm nistrative Wekly, Volune 29,
Nunmber 40, page 3964. Both the Existing Location and the
Rel ocation Site are in Pasco County, Florida.

4. Stewart is an existing franchi sed Chevrol et deal er who
timely protested the proposed relocation of Foster. Stewart has

standing to maintain that protest.



5. University is an existing franchi sed Chevrol et deal er.
After Roger Wiitely Chevrolet, Inc., tinely protested the
proposed rel ocation of Foster, University purchased the stock of
Roger Whitley Chevrolet, Inc., and changed the nanme of the
deal ership to University Chevrolet. University acquired the
rights of Roger Witley Chevrolet, Inc., to protest the proposed
rel ocation, and has standing to maintain that protest.

The Community or Territory and Recent Mbdifications to the

Chevr ol et Deal er Network

6. The Conmmunity or Territory (Commi Terr) relevant to this
proceeding is the area defined by GV as the Tanpa Miltiple
Deal er Area (Tanmpa MDA) plus the Wesley Chapel and Plant City
mar kets. %

7. There are currently four Chevrolet dealers in the Tanpa
MDA: Stewart, University, Ferman Chevrol et, and Autoway
Chevrolet. There are currently five Chevrolet dealers in the
Comml Terr, the four Tanpa MDA dealers plus Bill Heard Chevrol et
(Bill Heard) in Plant City.

8. Foster is not currently in the Tanpa MDA or the
Comm Terr. The area currently assigned to Foster as its Area of
Primary Responsibility pursuant to its GMfranchi se agreenment is
referred to as a Single Dealer Area (SDA), neaning that Foster

is the only deal er assigned to the APR



9. The Proposed Relocation would add Foster as a fifth
Chevrol et dealer in the Tanpa MDA and a sixth Chevrol et deal er
in the Coomi Terr. The Commi Terr currently contains four ful
I ine Ford deal erships and one light-truck only Ford deal ership.
All other line-makes currently have four or fewer dealers in the
Commi Terr.

10. In 2004 there were two significant changes in the
Chevrol et dealer network within the Comm Terr. In My of 2004,
Bill Heard relocated to a new facility adjacent to Interstate 4,
placing Bill Heard in a better position to sell into the Tanpa
MDA along with the expectation of both a significant increase in
Bill Heard s new vehicle sales and Chevrolet’s |evel of
performance in the Comm Terr.?¥

11. In June of 2004 University purchased Roger Witley
Chevrol et, changed managers, expanded busi ness hours, and
tripled advertising expenditures. The recent ownershi p change
is expected to result in increased new vehicle sales fromthe
deal ership and an increased | evel of Chevrol et performance in
the Conm Terr. ¥

Proposed Rel ocati on

12. In the Fall of 2002, the owner of Foster, Harry M
Foster, requested that GM grant hi man additional Chevrol et
| ocation in the Wesl ey Chapel, Florida, area. Subsequently, GV

conducted a market study to determ ne whether it was appropriate



to add a Chevrolet |ocation in Wsley Chapel. Marvin Beaupre
was assigned the task of analyzing the Wsley Chapel market and
determ ni ng whet her an additional Chevrolet |ocation was
justified. Beaupre’ s subsequent market study reveal ed that
Chevrol et had historically received an adequate | evel of
representation fromexisting dealers in the area currently
assigned to Foster in its GMfranchi se agreenent (the

deal ership’s APR). Beaupre concluded that although there
appeared to be a deficiency in Chevrolet performance in the
Tanpa MDA, the deficiency was not significant enough to justify
the addition of a new deal ership in Wsley Chapel.

13. When Foster learned of GM s decision not to add a new
Chevrol et deal ership in Wesley Chapel, he requested the
opportunity to relocate his existing deal ership in Zephyrhills,
Florida, to the Wsley Chapel area. GV agreed to allow the
Proposed Rel ocation on the basis of growth in the Wsl ey Chape
and New Tanpa ar ea.

14. Currently, Foster is |ocated in approximtely the
center of its APR/ SDA. The Proposed Rel ocati on woul d pl ace
Foster in the furthest southwestern portion of its APR/ SDA, wth
a location immedi ately adjacent to the AGSSAs assigned to
Stewart and University.

15. As a result of the Proposed Rel ocation and the

addition of Foster to the Tanpa MDA, Stewart and University



woul d be assigned new AGSSAs consi derably smaller (in both
geography and popul ation) than their existing AGSSAs.

16. The new AGSSA that would be assigned to Foster as a
result of the Proposed Rel ocation would be larger in terns of
popul ati on and sal e opportunity than its existing APR/ SDA
Those portions of the current Foster APR/ SDA which would not be
i ncluded in the AGSSA assigned to Foster after the rel ocation
woul d be reassigned to the dealership inmediately to the north
of Foster, Dade City Chevrolet, increasing the geography,
popul ati on, and sal e opportunity of the Dade City Chevrol et
APR/ SDA. Harry M Foster owns both Foster and Dade City
Chevrol et .

| s Current Representation Adequate

17. As a result of the Proposed Relocation, certain
consuners would suffer a negative inpact, although sone
consurmers woul d have nore conveni ent access to a Chevrol et
dealer. Consuners in the new AGSSA t hat woul d be assigned to
Foster woul d experience an average decrease in distance to a
Chevrol et dealer of 3.7 straight-line mles.® Contrarily,
consuners in the existing APR/ SDA assigned to Foster woul d
experience an average increase in distance to a Chevrol et deal er
of 4.0 driving mles, and those sane consuners woul d experience
an average increase in distance to Foster of 6.0 driving mles.

18. Throughout the Comm Terr, the Proposed Rel ocation

10



woul d only result in an average decrease in the distance froma
consunmer to a Chevrolet dealer of .4 straight-line mles. O her
t han conveni ence, there is a second factor arising fromthe
Proposed Rel ocation that could inpact consuners. There wll be
a greater nunber of consuners |ocated between Foster and Dade
City Chevrolet. Consunmers previously |ocated between Foster and
Stewart or University (with easier access to cross-shop between
Foster and Stewart or University) would be | ocated between
Foster and Dade City Chevrolet after the relocation with
conveni ence lying in the cross-shop between Foster and Dade City
Chevrolet. Since both Foster and Dade City Chevrolet are owned
and operated by the sane individual, it is possible that the
Proposed Rel ocation could result in a decrease of conpetition
anong Chevrol et dealers as it relates to sonme consunmers, a
negati ve inpact on those consuners and on the public interest.
19. In terns of conpetition between two Chevrol et deal ers,
convenience to the custoner is the nost critical factor. The
Proposed Rel ocati on woul d nove Foster significantly closer to
both Stewart and University, and to consuners served by those
deal erships. In terns of straight-line distance, the Proposed
Rel ocation would be a nove of 10.7 mles. Currently, Foster is
20 straight-line mles from Stewart and 19.6 straight-line mles
fromUniversity. After the relocation, Foster would be 9.7

straight-line mles from Gordon Stewart and 10.8 straight-1ine
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mles fromits old location. |In terns of driving tinme, Foster
is currently 37.7 mnutes fromStewart and 33.5 mnutes from
University. After the relocation, Foster would be 18.4 m nutes
from Stewart and 14.1 minutes from University.

20. As a result of the Proposed Rel ocation, Foster would
be significantly closer to many consuners now cl oser to either
Stewart or University. Additionally, Foster would be
significantly closer (both in straight-line distance and drive
tinme) to a |l arge percentage of the existing new vehicle, used
vehicl e, and service custoners of both Stewart and University.
In 2002 and 2003, Stewart and University made 40% of the sal es
registered in the area to which Foster would gain a conveni ence
advantage as a result of the Proposed Rel ocation.

21. There exists a statistical correlation between the
size of a dealer’s AGSSA and the nunber of new vehicle sales
made by the dealer. As the size of a dealer’s AGSSA decreases
t he nunber of sales nmade by the dealer will typically decrease.

22. In this instance, based on the relative change that
woul d result in the increased conveni ence of Foster to those
consuners who currently find it nore convenient to shop at
Stewart or University and the decrease in the area in which
Stewart or University would have a conpetitive advant age based
on convenience (i.e. a decrease in each dealer’s AGSSA), a

reasonabl e estimate of inpact to Stewart fromthe Proposed
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Rel ocation is a |l oss of approxinmately 17% of new vehicle sal es
and 15% of used vehicle sales and service business.® A

reasonabl e estimate of inpact to University fromthe Proposed

Rel ocation is a |l oss of approximately 16% of new vehicle sal es
and 15% of used vehicle sales and service business.”
23. Based on Stewart’s performance in 2003, the financi al
| osses incurred by Stewart as a result of the Proposed
Rel ocation would be in the range of $600,000 per year. Based on
the pro forma financial statenent submitted to GVM by University
at the tinme of its purchase of Roger Whitley Chevrolet, Inc.,
the financial |osses incurred by University as a result of the
Proposed Rel ocation would be in the range of $750,000 per year.?
24. The Proposed Rel ocation could have a significant
short-term negative inpact on existing dealers, including a
significant financial inmpact on Stewart and University. GMs
expert classified short-termas up to a year, and indicated that
after that period the market coul d adjust and existing deal ers
re-establish their pre-relocation |evel of performance.
However, that deal ership growh would, at least in part, be a
result of general growth in the market and does not indicate
that existing dealers will regain their pre-relocation |evel of
performance in an econonic sense (because they have been denied

the opportunity to capture the growh that woul d have resulted

13



from general market expansion).

25. Significantly, the financial |oss expected for both
Stewart and University could, because of the “turn and earn”
system enpl oyed by GMto determ ne vehicle allocation, result in
a circunstance known in the autonobile industry as a “death
spiral,” where the deal er cannot earn vehicles because of a slow
turn rate and cannot turn vehicles because it has not earned
them As the nanme inplies, the “death spiral” results in a
deal er either going out of business or having to sell the
deal er shi p.

| npact on GM

26. GMwould not significantly benefit fromthe Proposed
Rel ocation. Although it is clear that there has been recent
growh in the Wsley Chapel area and that other manufacturers
have, or plan to, establish locations in that general area, the
evi dence establishes that existing Chevrolet dealers are
actively pursuing sales and service business in the Wsley
Chapel area (including producing a significant amount of
advertising for Chevrol et products) and, as noted above, that
Chevrolet currently has an adequate | evel of convenience to
custoners in Wesley Chapel. The evidence does not establish
that GMw Il enjoy increased sales or overall increased custoner
conveni ence as a result of the Proposed Relocation.® Existing

Chevrol et deal ers have historically provided an adequate |evel
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of custoner satisfaction performance and have adequate
facilities to serve the Conmi Terr.!¥

27. Short-termconpetition between Chevrol et dealers for
custoners in the Com Terr could increase after the Proposed
Rel ocation. The |ikelihood, however, that conpeting Chevrol et
dealers will not be as successful as they have been in the past
in making sales into the Wesley Chapel area if Foster is
rel ocated, makes it highly probable that conpetition anong
Chevrol et dealers for custonmers in that area will actually
decrease in the long-term Existing dealers will focus their
mar keting efforts on areas other than Wesley Chapel.

| nvest nent of Existing Deal ers

28. The owners of Stewart and University have invested
significant dollar amounts to performtheir obligations under
their respective GM franchi se agreenents. The owners of Stewart
i nvest ed approxi mately $9, 000,000 in purchasing |and and
constructing facilities for the deal ership. The owners of
University recently purchased the stock of Roger Witley
Chevrol et, Inc., and have an investnent of $12, 000,000 to
$14, 000,000 in the deal ership. The Proposed Rel ocati on woul d
put the investnment of the owners of Stewart and University at
significant risk

Mar ket Penetrati on

29. A line-nake’ s market penetration is neasured by

15



di vidi ng the nunber of that |ine-nake’ s new vehicles registered
in a particular area by the total nunber of conpetitive new
vehicles registered by all line-nmakes in the sane area.

30. In determ ning whether Chevrolet is currently
achi eving a reasonably expected | evel of narket penetration in
the Conm Terr a reasonabl e standard or benchmark nust first be
est abl i shed agai nst which Chevrolet’s performance i s conpared
which is neither too high nor too | ow.

31. Chevrolet’s national average narket penetration as a
standard agai nst which to judge Chevrolet’s current perfornance

/ There are several reasons

in the Comml Terr is not reasonable.
why use of the national average is not appropriate to test
Chevrolet’s current market penetration in the Commi Terr. First,
the national average represents a very large area (the nation),
which is denographically very diverse in terns of culture,
econony, politics, climate, terrain, etc. The Commi Terr, or for
that matter the State of Florida as a whole, does not share that
same | evel of diversity.!?

32. Second, nost manufacturers have rejected nationa
average as a reasonabl e standard for evaluating deal er
performance. |ndeed, GM uses state average when eval uating the

performance of its Chevrol et deal ers.

The deposition
testinmony of WlliamE L. Powell, the forner Zone Manager

responsi bl e for approving network changes such the Proposed

16



Rel ocati on, establishes that, although national average is
considered, state average is the focus of GMs anal ysis of
whet her a particular |line-nmake as a whole is being under
represented in a narket.

33. Third, the national average includes areas that are
heavily influenced by special purchasing plans provided to GM
enpl oyees, those enployees’ famly nenbers, and enpl oyees of GV
suppliers. Those plans provide participants an incentive to
purchase GM products by establishing a standard price (only
slightly above deal er cost) at which the participant may
purchase a vehicle fromany dealer in the country. It is
telling that those states in which Chevrol et’s average
penetrati on neets or exceeds what is expected based on nati onal
average are al nost exclusively found in the “heartl and” of
America. Those states, which are the traditional home to
manufacturing in this country, are also the states in which
Chevrol et’s penetration performance is nost likely to be
positively influenced by GM s enpl oyee and supplier purchase
pl ans.

34. Use by GMof the national average as a standard to
j udge Chevrolet’s performance in the Conm Terr overl ooks the
fact that the only Florida MDA in which Chevrolet’s market
penetration neets or exceeds what is expected based on nati onal

average is Pensacola, Florida. 1In all of the 10 other Florida
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MDAs, Chevrolet falls short of the expected penetration based on
nati onal average. The markets in Florida where Chevrol et does
achi eve the expected | evel of market penetration based on

nati onal average are significantly different fromthe Conm Terr
which is the subject of this proceeding. They tend to be nore
rural in location than this Comml Terr and significantly smaller

" In these nore rural

in terms of automobile retail activity.
areas, the market penetration of what are traditionally

consi dered donestic brands, such as Chevrolet, tends to be

hi gher than in urban areas because throughout the rural areas
there is a | ack of representation of what are traditionally
consi dered i nport brands.

35. The appropriate standard agai nst which to neasure
Chevrolet’s performance in the Commi Terr, when judging the
performance of a line-make in a Florida market, is to use that
line-make' s performance in the State of Florida as a whol e as
the standard. Although there exist differences in the
denogr aphi ¢, geographic, econonmic, and political nake-up of the
vari ous comunities throughout the State, Florida as a whole is
much nore representative of the CommiTerr than is the Nation as
a whol e. **

36. Chevrolet’s performance in the Conml Terr has

historically been either above or essentially at the expected

| evel of penetration based on Florida average. 1In 2001,
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Chevrol et perforned at 102. 8% of the expected level. In 2002,
Chevrol et perforned at 99.6% of the expected level, and, in
2003, at 99% of the expected level. In those years where
Chevrol et was bel ow the expected | evel, the shortfall was
insignificant (32 out of 7,292 expected units in 2002, and 80
out of 7,517 units in 2003).Y

37. More inportantly, the statistics presented regarding
Chevrol et’s performance during previous years do not reflect the
performance of the currently existing deal er network.!” Rather,
if a reasonable [ evel of increased perfornmance is attributed to
Bill Heard as a result of that deal ership’s relocation in My of
2004 (note 3 supra), it is unquestionable that Chevrol et does
now achi eve its expected | evel of penetration in the Comi Terr
based on Fl orida average.

38. As for the AGSSA that woul d be assigned to Foster if
it relocated, Chevrolet’s |level of penetration in that market
has historically been slightly under its expected penetration
based on Florida average. In 2001, Chevrolet perforned at 94. 3%
of the expected level, in 2002 Chevrolet perforned at 91. 1% of
the expected level, and in 2003 Chevrol et perforned at 91. 9% of
t he expected level. Again, the shortfall in ternms of nunber of
retail units sold was not substantial (50 out of 883 expected in
2001; 82 out of 916 expected in 2002; and 83 out of 1,018

expected in 2003).
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39. As with the Cormi Terr, if the inpact of changes in the
deal er network, which occurred in 2004, are considered (notes 3
& 4 supra), the shortfall in performance within the rel ocated
Fost er AGSSA di sappears or becones statistically insignificant.
Thus, under the currently existing deal er network, Chevrolet’s
present penetration in the relocated Foster AGSSA does not fal
significantly below the Florida average. The mniml shortfall
that may exist in the relocated Foster AGSSA relates to the fact
t hat Chevrol et products do not performas well in higher incone
markets as in markets with nore nodest inconmes. This phenonmenon
is a factor beyond the control of the dealers within the
Commi Terr. Because Wesl ey Chapel is a higher inconme area,
Chevrol et cannot be expected to performas well in that market
as in the Commi Terr as a whol e.

GMDenial O Gowth Opportunity to Existing Deal ers

40. The owners of Stewart established the dealership in
1991. The deal ership was established as an additiona
deal ership location granted by GM and GM est abl i shed the exact
| ocation of the dealership. Prior to agreeing to open the
deal ershi p, Gordon Stewart, the principal owner, expressed to GM
his concern that the dealership was to be located in a sparsely
popul ated area north of Tanpa. |In response to M. Stewart’s
concerns, GMreassured himthat it had conducted a market study

and determ ned that the | ocation they had chosen was the opti nmal
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| ocation for the deal ership based on future market growth GV
reasonably expected to occur north of Tanpa.

41. Based on GM s assurances, M. Stewart and his partner,
Arthur Smth, made considerable investnment in constructing and
equi ppi ng the deal ership, with what they believed to be a
reasonabl e expectation of selling approximately 2,500 new
vehi cl es each year. The growh, however, that GM expected north
of Tanmpa did not nmaterialize, except for in the Wsley Chapel
area. Nor has Stewart reached its projection of 2,500 new units
sol d per year, achieving instead only half as nmany sal es.
Because of the nunber of conpetitive dealers |ocated south of
Stewart, the deal ership has had to rely on growh in the Wsl ey
Chapel area as the basis for a significant portion of its
profits and for future growh potential of the deal ership,
particularly as areas immedi ately surrounding the deal ership
have begun to decline.

42. As di scussed above, the Proposed Rel ocati on would have
a significant negative financial inpact on Stewart and
University. Additionally, the Proposed Rel ocati on would deny
Stewart the opportunity to serve the North Tanpa market, which
was the original purpose for establishing the deal ership.

43. GM s approval of the Proposed Rel ocation woul d deny
Stewart the reasonabl e opportunity for expansion and grow h of

its business that GMindi cated woul d be avail abl e when
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M. Stewart and M. Smith agreed to invest in the deal ership

Coercion of Existing Dealers

44, There have been no efforts by GMto coerce existing
dealers to consent to the proposed rel ocation

Di stance and Accessibility

45. Distance and travel tinme, between Foster and Stewart
and Foster and University would be reduced by half if the
Proposed Rel ocation were to occur. There, however, is no
i ndication that consuners in the Conml Terr do not already have
easy access to existing Chevrolet dealers in the Conm Terr. At
present, Chevrolet currently enjoys the second | owest average
di stance to consuner neasurenent of all the |ine-makes
represented in the Commi Terr. The Proposed Rel ocati on woul d not
add any significant inprovenent to the ability of customers in
the Conm Terr to access a Chevrol et dealer.

Benefits to Consuners (btai ned by Geographi c or Denpgraphic
Changes

46. Rather than providing benefits to consuners that are
not likely to be obtained by geographi c or denographi c changes
in the Conm Terr, the Proposed Rel ocation nay result in a
negative inpact to consuners.

Prot esti ng Deal ers And Deal er Agreenents Conpliance

47. Stewart and University are in conpliance with the

ternms of their deal er agreenents.
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Adequacy of Interbrand and I ntrabrand Conpetiti on and Consuner
Care

48. The high level of market penetration being achieved by
Chevrolet in the Commi Terr and the increase in that market
penetration that will occur as a result of the recent deal er
networ k changes, indicates that there is adequate intrabrand and
i nterbrand conpetition in the Com Terr. (notes 3 & 4 supra.)
As previously noted, Chevrolet’s |evel of convenient consuner
care is anmong the best in the Conm Terr.

49. As for existing dealership facilities, the existing
Chevrol et dealers in the Conm Terr have facilities which are
adequate to service the nmarket.

Rel ocation Justificati on Based on Econom ¢ and Marketing
Condi ti ons

50. There are no econom c or marketing conditions to
justify the Proposed Relocation. The recent changes in the
deal er network (the Bill Heard rel ocation and the change of
ownership at University) have nmade this even nore enphati c.

Vol une of Existing Deal ers Registrations and Service Busi ness

51. The existing Chevrolet dealers are transacting a
significant |level of service and sales business in the
Commi Terr. In terns of retail sales volune, in 2003 Chevrol et
ranked second in passenger vehicle sales and second in |ight-
truck sales registered within the Com Terr.

CONCLUSI ONS OF LAW
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52. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject matter of,
t hese proceedings. § 120.569, Fla. Stat.

53. Respondents have standing to protest the proposed
rel ocation.

54. Chapter 320, Florida Statutes, governs this matter
Section 320.642, Florida Statutes, exists, within that chapter,
for the purpose of protecting existing notor vehicle deal ers from
unnecessary and potentially harnful changes to a manufacturer’s

deal er network in a particular market. Bill Kelley Chevrolet,

Inc. v. Calvin, 322 So. 2d (Fla. 1st DCA 1975).

55. Accordingly, a dealer network change (i.e. the addition
of a new deal ership or relocation of an existing deal ership)
shoul d be nade only if its existing dealers in the market in
guestion are not adequately representing the manufacturer.

§ 320.642(2)(a)2., Fla. Stat. In nmaking the determ nation that a
manuf acturer is not being adequately represented in a market, it
is not enough to sinply conclude that the existing dealers could
do a better job, or that the proposed deal er network change wl |

i nprove the manufacturer’s performance in the market. Hess

Marine, Inc. v. Calvin, 296 So. 2d 114, 115 (Fla. 1st DCA 1974).

Wi | e, however, one nust not forget the fanous words of Louise
Heath Leber that “[t] here’s always room for inprovenent, you

know—t’'s the biggest roomin the house,”'® that sentinment does
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not equate to i nadequate representation. The real focus of
proceedi ngs brought under Section 320.642 is whether the existing
deal ers are doi ng enough.

56. I n making the determ nation of whether Chevrolet is
bei ng adequately represented in the relevant Commi Terr in this
case, Section 320.642 calls for a balancing of factors. In
essence, the decision-nmaker must bal ance any deficiency in
Chevrolet’s performance within the Cormi Terr and the degree to
whi ch that deficiency will be addressed by the proposed
relocation, along with the inpact that the relocation will have
upon the other existing dealers and consuners. Petitioner, GV
bears the burden of establishing that the existing franchised
Chevrol et deal ers are not providing adequate representati on of
Chevrolet in the Conmi Terr. § 320.642(2)(a)(2), Fla. Stat.

57. Wth respect to whether or not a proposal to relocate
an existing dealer nay be approved followi ng a protest, Section
320.642(2)(a), Florida Statutes, provides:

(2)(a) An application for a notor vehicle deal er
license in any community or territory shall be denied
when:

1. Atinely protest is filed by a presently

exi sting franchised notor vehicle dealer with
standing to protest as defined in subsection (3);

and

2. The licensee fails to show that the existing
franchi sed deal er or deal ers who register new

not or vehicle retail sales or retail |eases of

the sane line-make in the conmunity or territory
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of the proposed deal ership are not providing
adequate representation of such |ine-mke notor
vehicles in such community or territory. The
burden of proof in establishing inadequate
representation shall be on the licensee.

58. The statute goes on to provide the follow ng salient
criteria in Section 620.642(2)(b)1.-11., to be utilized in
determ ni ng whet her existing representation is adequate, as
fol | ows:

1. The inpact of the establishnment of the
proposed or relocated deal er on the
consunmers, public interest, existing dealers,
and the licensee; provided, however, that
financial inpact nmay only be considered with
respect to the protesting deal er or deal ers.

2. The size and permanency of investnent
reasonabl y made and reasonabl e obligations
incurred by the existing dealer or dealers to
performtheir obligations under the deal er
agr eenent.

3. The reasonably expected narket
penetration of the |ine-make notor vehicle
for the community or territory involved,
after consideration of all factors which may
affect said penetration, including, but not
limted to, denographic factors such as age,
i nconme, education, size class preference,
product popularity, retail |ease
transactions, or other factors affecting

sal es to consuners of the conmunity or
territory.

4. Any actions by the |licensees in denying
its existing dealer or dealers of the sane
i ne-make the opportunity for reasonable
growt h, market expansion, or relocation,
including the availability of |ine-nmake
vehicles in keeping with the reasonabl e
expectations of the licensee in providing an
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adequat e nunber of dealers in the conmunity
or territory.

5. Any attenpts by the |icensee to coerce
the existing dealer or dealers into
consenting to additional or relocated
franchi ses of the sane |ine-nmake in the
community or territory.

6. Distance, travel tine, traffic patterns,
and accessibility between the existing dealer
or dealers of the sane |ine-make and the

| ocation of the proposed additional or

rel ocated deal er

7. \Wether benefits to consuners will likely
occur fromthe establishnment or relocation of
t he deal ershi p which cannot be obtai ned by

ot her geographi c or denographi c changes or
expected changes in the comunity or
territory.

8. Wiether the protesting deal er or dealers
are in substantial conpliance with their
deal er agreenent.

9. \Wiether there is adequate interbrand and
i ntrabrand conpetition with respect to said
line-make in the community or territory and
adequat el y conveni ent consuner care for the
not or vehicles of the |ine-make, including

t he adequacy of sales and service facilities.

10. \Whether the establishnment or relocation
of the proposed deal ership appears to be
warranted and justified based on econom c and
mar keting conditions pertinent to dealers
conpeting in the community or territory,

i ncludi ng antici pated future changes.

11. The volune of registrations and service
busi ness transacted by the existing deal er or
deal ers of the sanme |ine-nmake in the rel evant
community or territory of the proposed
deal er shi p.
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These criteria are summarized in tag lines in the Findings of
Fact .

59. The relevant Commi Terr in this matter is the Tanpa
MDA, as defined by GM plus the Wesley Chapel and Plant City
mar ket s.

60. There is no evidence that the Proposed Rel ocation wl|
provi de benefit to consuners or is in the public interest.

Rat her, it appears that the Proposed Rel ocati on could result in
a negative inpact to consuners and the public interest.

61. GM s reliance upon Chevrolet’s national average narket
penetration as the appropriate standard agai nst which to judge
the line-nmake’' s performance in the Comm Terr, is msplaced. The
Flori da average is the appropriate standard for judging
Chevrolet’s performance in the Comi Terr. Using the Florida
average as the standard, the existing Chevrol et deal er network
is providing a reasonable | evel of market penetration in the
Com Terr and in the AGSSA that woul d be assigned to Foster
after the rel ocation.

62. The Proposed Relocation will have a significant
adverse inpact on existing dealers, including a significant
negative financial inpact on Stewart and University.

63. In this case, on balance, the evidence relating to the
el even statutory factors outlined in Section 320.642(2)(a),

Florida Statutes, weighs in favor of Respondents and establishes

28



that GM has failed to neet its burden of proving that current
Chevrol et dealers are not providi ng adequate representation.

M t subi shi Mdtor Sales of Anerica, Inc., et al. v. King Mtor

Co. of Coconut Creek LTD, et al., Final Oder No.: HSM-00-740-

FOF- DW (Dept. of Hi ghway Safety & Mdtor Vehicles, Decenber 12,
2000). Further, GM presented only m ninmal evidence, primarily
in the formof estimations, regardi ng the adequacy of
Chevrolet’s representation in the Commi Terr after significant
changes in the dealer network occurred in 2004 (in particular
the relocation of Bill Heard)

64. Al parties agree that changes occurring in the
Comml Terr since 2003 (the date of the nbst recent data presented
by GM, will positively inpact Chevrolet’s performance in the
Commi Terr. However, no party was able to precisely quantify
t hat inpact such that a determ nation can be nade as to the
| evel of representation being provided to Chevrolet by the
current deal er network. The M tsubishi decision requires that
once a manufacturer has inplenented a deal er network change in a
community or territory (such as the Bill Heard rel ocation) the
manuf acturer nust wait until the effect of that change on the
line-make s | evel of representation can be determ ned before
seeking to inplenment a second change in the deal er network

wWithin the community or territory.
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65. In this case, the relocation of Bill Heard took place
in May of 2004. That relocation was approved and supported by
GM  That relocation represented a change to the Chevrol et
deal er network within the Conmf Terr. The inpact of that
rel ocation, as well as the expected increase in University's
sal es, on Chevrolet's representati on and market penetration in
the Comm Terr cannot yet be determ ned and therefore, nmakes it
i npossible to determne if there is currently inadequate
representation. GV has failed to satisfy its burden of proof
that the currently existing dealer network is providing
i nadequate representati on and should be prohibited from
i mpl enenti ng the deal er network change that is proposed in this
proceedi ng.

RECOMVVENDATI ON

Havi ng consi dered the foregoing Findings of Fact,
Concl usi ons of Law, the evidence of record, and the candor and
denmeanor of the witnesses, it is

RECOMMENDED:

That a final order be entered determ ning that Petitioner,
Ceneral Modtors Corporation, has failed to satisfy its burden of
establishing that existing Chevrolet dealers are not currently
provi di ng adequate representation to the Chevrolet |ine-nmake
wWithin the community or territory of the proposed rel ocation,

and denying the application to relocate Foster fromits current
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| ocation to the proposed |ocation at |1-75 and State Road 56.

DONE AND ENTERED this 16th day of February, 2005 in

Tal | ahassee, Leon County, Florida.

s 6/ e

DON W DAVI S

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 16th day of February, 2005.

ENDNOTES

1/ Respondent University, an existing franchised Chevrol et
deal er, purchased the stock of Roger Whitley Chevrol et
deal ershi p, changed the name to University and has continued the
protest which is the subject of this proceeding.

2/  An MDA, as the nane suggests, is a narket containing nore
t han one Chevrol et dealer. The dealers in an MDA are assignhed
by GM an Area of Primary Responsibility (“APR’), which is equa
to the geography of the whole MDA. Each dealer within the MDA
is al so assigned an Area of Geographic Sales and Service
Advant age (“AGSSA’) which contains those areas within the APR
that are closer to that dealer than to any other MDA deal er
(i.e. the area in which the deal er has a sal es advant age over
ot her deal ers sinply because of proximty). (T: 93-94.)

3/ It is difficult to predict the precise inpact that the
Bill Heard relocation will have upon Chevrolet’s performance in
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the Conm Terr. However, at the final hearing evidence was
presented whi ch supports a reasonabl e concl usion that Bil
Heard’ s new vehicle sales will increase in the range of between
60% to 100% (T:196-197; T:224-230; T:302-303; T:429-432;

T: 544-545; T:850-858; Pet. Ex. 47.)

4/ Again, it is difficult to predict the precise inpact that
t he ownershi p change will have upon Chevrolet’s perfornmance in
the Comm Terr. However, evidence was presented at the final
hearing which supports a reasonabl e conclusion that the
deal ership’s new vehicle sales will increase in the range of
between 10%to 40% (T:199-202; T:429-432; T:454-455; T:855-
858; Pet. Ex. 1 at R-74; Pet. Ex. 47.)

5/ Currently in the AGSSA that woul d be assigned to Foster
after the relocation, Chevrolet has a better |evel of
conveni ence to consuners than every |ine-nmake other than Kia and
Ford. (T:339-340; Pet. Ex. 1 at A 72.)

6/ Both co-owners of Stewart testified that Marvin Beaupre
admtted to themthat he expected the deal ership woul d have
| osses of 20% as a result of the relocation. (T:694-695; T:.767-
768.)

7/  There was significant evidence presented in the form of
“real world” exanples to support the conclusion that | osses wll
result to existing dealers as a result of the Proposed
Rel ocation. (T:904-925; Res. Ex. 27 at Tabs 27, 27A, and 31A.)

8/ University presented evidence that indicated that the
financial |osses incurred by University as a result of the
Proposed rel ocation would be in the range of One MIIlion and Two
Hundred Thousand Dol |l ars ($1, 200,000) to One MIlion Four
Hundred and Forty Thousand Dol | ars ($1, 440, 000) per year.
(Brodsky at 15; Slader at 33.)

9/ The evidence actually establishes that custoner
conveni ence is not an inportant factor in conpetition between
deal ers of conpeting |line-nakes (interbrand conpetitors).
(T:884-885; Res. Ex. 27 at Tab 36.)

10/ I ndeed, Foster recently conpleted a Two MI1lion Dollar
(%2, 000, 000) upgrade on its existing facility. (T:435; T:594-
595; Res. Exs. 1-4.)

11/ GV also presented the Clearwater/St. Petersburg average
mar ket penetration as a second possible standard for conparison.
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(T:148-150; Pet. Ex. 1 at A-28 to A-31.1.) Because it is
apparent that the State of Florida average is the appropriate
standard to apply in this matter, it is not necessary to further
di scuss use of the Clearwater/St. Petersburg average.

12/ Although GM s expert testified that his use of a segnent
adj ust nent process accounts for all such variables and
di fferences between the nation and the Commi Terr, it would be
mat hematically i npossible to control the hundreds of variables
that exist by sinply running an analysis that considers only 30
or so product segnents. (T:840-41.)

13/ Prior to 1999 GMdid use national average to eval uate
deal er performance. (T:271-272; T:840-844; Res. Ex. 12 at 8.)
However, after establishing a committee to study the matter, GV
adopted the state average as the appropriate standard for deal er
evaluations. A representative of GMs expert served on that
comm ttee and suggested that GM use the higher of either
nati onal, state, or another nore |local area as the standard for
eval uating deal er performance. That suggestion was rejected by
GM  (T:271-272.)

14/ By way of exanple, based on the national average the
Com Terr was expected to have 7,528 retail Chevrol et
regi strations through Septenber of 2003. Every Florida market
in which Chevrolet net or exceeded its expected | evel of
penetration based on national average through Septenber of 2003
had | ess than 2,000 expected retail registrations. Only two of
t hose markets had nore than 1,000 expected retail registrations.
(T:290-292; Res. Ex. 1 at App-63 & App-64.)

15/ Although Stewart and University did present the average
performance of Chevrolet in the Florida MDAs as anot her
reasonabl e standard agai nst which to judge the Conm Terr (T:858-
860), it is not necessary to discuss that analysis as it is
apparent that the Comm Terr neets or exceeds the Florida average
with the currently existing deal er network.

16/ In fact, any shortfall is within the margin of error
that one would expect to see in this type of statistical
nmeasurenent. Therefore, it would be mathematically inpossible
to state that in 2002 and 2003 the Commi Terr was not perform ng
at the expected level. (T:847-849; Res. Ex. 27 at Tab 9.)

17/ Indeed, that is another failing of GMs analysis, which
al so does not consider the inpact of recent changes in the
deal er network, such as the Bill Heard relocation. (T:237-238.)
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18/ On being chosen Mt her of the Year,

COPI ES FURNI SHED,

Carl A. Ford, Director
Di vi sion of Mtor Vehicles
Departnment of Hi ghway Safety

and Mot or Vehicles
Nei | Kirkman Buil di ng, Room B-439
Tal | ahassee, Florida 32399-0500

M chael J. Al dernman, Esquire
Depart nment of Hi ghway Safety

and Motor Vehicles
Nei | Kirkman Buil di ng, Room A 432
2900 Apal achee Par kway
Tal | ahassee, Florida 32399-0500

Fred J. Lotterhos, I1Il, Esquire
Hol | and & Kni ght, LLP

50 North Laura Street, Suite 3900
Jacksonville, Florida 32202

Dean Bunch, Esquire

Sut herl and, Asbill and Brennan, LLP
2282 Killearn Center Boul evard

Tal | ahassee, Florida 32309-3576

Mark L. Ornstein, Esquire

Killgore, Pearlman, Stanp, Onstein
and Squires, P.A

Post O fice Box 1913

Ol ando, Florida 32802-1913

John W Forehand, Esquire

Lew s, Longman and Wl ker, P. A

125 South Gadsden Street, Suite 300
Tal | ahassee, Florida 32301-1525

Edward Qui nton, Esquire

Adans, Quinton and Paretti, P.A

80 Sout hwest Eight Street, Suite 2150
Mam , Florida 33130
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recommended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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